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WHAT IS A REASONABLE EFFORT?

By; Jamie Juster-Caballero, McCalla Raymer Leibert Pierce

The defense of failure to comply with HUD
regulations requiring a face-to-face meeting prior
to the filing of a foreclosure action is on the rise.
Defense attorneys have been successful in chal-
lenging a lender’s compliance with the regulation
due to a lack of case law on the issue.

So how can a lender overcome these defenses?
Besides actually having the face-to-face meeting
with the borrower there are five exceptions. A face-
to-face meeting is not required if:

1. The mortgagor does not reside in the mort-
gaged property;

2. the mortgaged property is not within 200
miles of the mortgagee, its servicer, or a branch
office of either;

3. the mortgagor has clearly indicated that he
will not cooperate in the interview;

4. arepayment plan consistent with the
mortgagor’s circumstances is entered into to bring

the mortgagor’s account current thus making a
meeting unnecessary, and payments thereunder
are current; or

5. areasonable effort to arrange a meeting
is unsuccessful. This article focuses on the last
exception, the reasonable effort exception, and
how Lenders may be able to overcome a defense of
non-compliance.

24 CFR § 203.604(d) sets out the requirements
for a reasonable effort. “A reasonable effort ... shall
consist at a minimum of one letter sent to the mort-
gagor certified by the Postal Service as having been
dispatched. Such reasonable effort ... shall also
include at least one trip to see the mortgagor at the
mortgaged property... .” This seems straightfor-
ward enough. However, litigation arises over what
sending a letter “certified by the Postal Service as
having been dispatched” entails and what suffices
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CASE LAW DEVELOPMENT IN

SUBCHAPTER V

By: CraigRule, Orlans &Associates

On February 19, 2020, the provisions of the
Small Business Reorganization Act of 2019 became
effective, thereby creating a new Subchapter V
under Chapter 11 of the Bankruptcy Code. This
Subchapter permits small businesses to avail
themselves of the capability to reorganize, but
without many of the costs and delays associated
with regular Chapter 11 cases.

Initially, Subchapter V had a debt limit (both
secured and unsecured) of $2,725.625, but the
CARES Act modified this limit, increasing the debt
threshold to $7,500,000 (until March 27, 2021 un-
less further extended by Congress).

When compared to large Chapter 11 cases,

the procedural benefits to debtors of Subchapter V
include that only a debtor may propose a plan of
reorganization, there is no need to file a disclo-
sure statement, and a debtor is not required to
allow creditors to vote on acceptance of the plan.
Substantively, Subchapter V, unlike Chapter 13
cases or other Chapter 11 cases, permits a debtor to
“cram down” debts secured by a debtor’s principal
residence to the value of the property, an option
not afforded by a Chapter 13 or a regular Chapter
11 bankruptcy case, if the loan was not used to
purchase the property and the property was pri-
marily used in connection with the debtor’s small
business. See 11 U.S.C. § 1190(3).
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CALIFORNIA
2020 LEGISLATIVE
UPDATE - WHAT
PASSED, FAILED,
AND EMERGED

By: Ed Treder, BDF

The COVID-19 pandemic and resulting
government emergency actions produced a fraught
legislative session in 2020 as California lawmakers
scrambled to enact protections for tenants, home-
owners, and small landlords at risk of foreclosure
and eviction. Most of the bills failed, including a
proposed statewide foreclosure moratorium, while
others were approved and signed into law. Near
the end of the legislative session, a compromise bill
emerged (AB 3088) that provides eviction and fore-
closure relief to tenants, homeowners, and small
landlords. Two other bills (SB 1079 and SB 1148)
were passed that impact the nonjudicial foreclosure
process.

Federal Response

At the federal level, Congress enacted the
CARES Act (H.R. 748) in March 2020, which
prohibited servicers of federally backed mortgage
loans from pursuing evictions for not less than
60-days beginning March 18, 2020. The FHFA sus-
pended evictions on properties securing GSE loans,
and HUD/VA issued similar guidance as to FHA
and VA loans. These moratoria are now scheduled
to expire on December 31, 2020.

After Congress failed to pass new legislation
to extend those protections, President Trump is-
sued an executive order directing federal agencies
to minimize residential tenant evictions during
the ongoing pandemic. On September 1, 2020,
the Centers for Disease Control (CDC) ordered a
nationwide halt to residential tenant evictions for
non-payment of rent effective September 4, 2020
through December 31, 2020. The CDC order does
not forgive or cancel any rent obligation, or the
accrual and collection of late charges, fees, or other
penalties. To be eligible, a tenant must provide
a written declaration, under penalty of perjury,
attesting to financial hardship and income limits.
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SAY HELLO TO A BETTER
WAY TO CONNECT
WITH SERVICERS AND
INVESTORS.

Hello Solutions offers Legal League 100
Members an opportunity to connect with
Servicers and Investors who need legal
services in the areas of default servicing and
foreclosures.
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FROM THE CHAIR

It is hard to believe that we are in the fourth quarter of 2020. I looked back at the Chairman’s Letter for the first quarter, which
preceded the moratoriums triggered by COVID-19, and none of us had any idea how the rest of the year was about to change.
What a difference a year makes!

As of this time, we know that the moratoriums have been extended through January 2021. With the current COVID-19
numbers being so high and a new administration prepares to assume leadership, it seems likely that another extension of the
moratorium is probable. The good news is the success rate of the COVID-19 vaccine, which could have a significant and positive
impact on the country by summer. Meanwhile, we will continue to coexist in Zoom and Teams’remote world that have become
part of our day-to-day.

Hello Solutions is a minority and woman-owned small business
dedicated to providing marketing and business development

Notwithstanding the challenges, we had a productive year. The Legal League 100 Spring and Fall Summits were both virtual, services to attorney firms InhE e e e e

well attended, and successful. We aligned with USFN and ALEN to present a joint letter and memorandum in support of the fee
alignment initiative and moratorium challenges. We had several conferences with HUD and the GSEs regarding the various issues.
FHA's proposed servicing guide includes a recommendation to align fees with Fannie Mae, which is consistent with the efforts
Legal League 100 has been supporting. Overall, we were able to accomplish some very positive goals.

The company’s mission is to connect mortgage servicers and
investors with a network of highly qualified default law firms they
can count on to provide tangible and reliable results. Passionate
about integrity, operational excellence and customer-centricity, Hello
Solutions only represents law firms that share and demonstrate

2020 also brought change to Five Star Global. Lindsay Wolf, the director of Legal League 100, has taken an opportunity
these same values.

with a mortgage company so with that Rachel Williams and Todd Storch will continue to manage the Legal League 100 going
forward. Steve Hladik and I enjoyed a very positive meeting with Todd and Rachel, who are committed to seeing Legal League
100 continue to succeed and play an important role in the mortgage default space. We all look forward to working with Rachel
and Todd in the future. Rachel can be reached at Rachel. Williams@TheFiveStar.com.

The Legal League 100 has partnered with Hello Solutions to provide
a unique opportunity for its members, who can opt in to the Hello
Solutions network at no cost, and have the opportunity to work
with prospective clients in markets not currently covered by a Hello
Solutions client. Find out more by calling 727-403-5900, or emailing
hello@hellosolutions.com.

I hope everyone has a wonderful holiday season and a happy new year! I look forward to what’s to come in 2021 and to
working with all of you to make 2021 a productive and positive year.

Best regards,

Roy Diaz
Diaz Anselmo Lindberg, PA.
Chairman, Legal League 100 Advisory Council

Founder & CEO

ROY DIAZ, DIAZ ANSELMO LINDBERG, P.A. Hello Solutions

Roy Diaz is the shareholder of Diaz, Anselmo Lindberg, P.A. in Fort
Lauderdale, Florida. Diaz has been a member of the Florida Bar since
1988, concentrating his practice in the areas of real estate, litigation, and
bankruptcy. For over 20 years, he has represented lenders, servicers of both For more information contact: 727.403.5900 | hello@hellosolutions.com
conventional and GSE loans, private investors, and real estate developers,

with an emphasis on the mortgage servicing industry.
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“Reasonable Sffort” continued from Page 1

as “at least one trip to see the mortgagor at the
mortgaged property.”

Many argue that the regulation requires the
face-to-face letter to be sent only via certified mail.
Yet, the regulation states that the letter be “certified
by the Postal Service as having been dispatched.”
The HUD Handbook clarifies the provision stating
that the face-to-face letter must be sent to the Bor-
rower “via Certificate of Mailing or Certified Mail.”
One Florida Court looked at the language used in
the regulation and stated, “...to certify a letter has
been dispatched generally means to confirm or
attest to the prompt or speedy sending off of some-
thing.” Lakeview Loan Servicing, LLC v. Walcott-Barr,
2020 WL 6053302 (Fla. 4th DCA 2020). Noting the
above, how does the lender prove compliance?

Rhode Island courts have held the regulations
do not limit the type of proof needed to prove
compliance. See Dan-Harry v. PNC Bank, N.A.,

2019 WL 1253481 (D.R.I. Mar. 18, 2019). Courts in
[llinois have looked at prejudice to the borrower to
determine whether the lender sufficiently proved
mailing. See PNC Bank, N.A. v. Wilson, 74 N.E. 3d
100 (I11. App. Ct. 2017). In the State of Florida, it

will always be easier to prove compliance if the
face-to-face letter is sent via certified mail with the
green card retained to prove compliance. However,
this method may be cost prohibitive. The HUD
Handbook does allow a certificate of mailing
which should be sufficient proof of compliance.
From an evidentiary standpoint in Florida, the use
of a certificate of mailing may require the mailing
vendor to provide an affidavit and/or testimony
regarding the procedures used. A witness from the
lender could testify, however, the requisite knowl-
edge they would need is a topic for another article.
Regardless, any defense that the face-to-face letter
must be sent via certified mail and only certified
mail should not prevail.

What does one trip to see the mortgagor at
the mortgaged property look like? Simply put, the
lender must make a trip to the mortgaged property
to try to arrange a face-to-face meeting. The HUD
Handbook allows the use of third-party vendors
to establish contact and schedule the meeting.
This may be challenged, but the HUD Handbook
is clear. What is not clear is what happens if the
vendor is unable to complete the door knock due
to some obstacle preventing access to the property.
This facet of the argument of non-compliance is

still a gray area with little to no direction from

the courts. However, more courts are finding that
compliance with the regulations should fall under a
substantial compliance standard.

Overcoming a defense of non-compliance with
the face-to-face requirement when a reasonable
effort is made requires the lender to prove that
the face-to-face letter was mailed, preferably by
certified mail but at least via a certificate of mailing,
and that a door knock was attempted within three
months of default. Both need to be proven and
what constitutes proof depends upon the jurisdic-
tion. Being able to competently explain to the court
what the regulation requires and provide adequate
proof of compliance will offset the defense attor-
ney’s feeble attempts to trick the court and ensure
that the Lender is successful in the litigation.

Jamig Juster-Caballero, Esq. is an
Associate in the Orlando Litigation
Department of McCalla Raymer
Leibert Pierce, LLC. Juster-Caballe-
ro is licensed in the state of Florida

practicing primarily in the area of creditor’s rights and
real property litigation.

4 Legal League Quarterly

R NNy

S

[ 1]

PROYEST A trusted source in a constantly

Managing The Process of Service

Stable

Resilient financial strength with the ability

to withstand industry changes while limiting
exposure to risk Recognized and respected
service with more than 25 years as a leading
service provider. Supremely focused offering
client-centric relationships and targeted attention

in the mortgage and collections default industries.

Sound

Sophisticated Legal Risk. Compliance and
Internal Audit teams made up of highly skilled.
experienced professionals who are dedicated
to assisting the business in maintaining
comprehensive business practices and controls
in response to industry standards

changing industry.

Secure

Customizable secure data integration Real-
time data and document access. Committed
to the design and operating effectiveness
of security and confidentiality controls with
annual SOC-2 Type 2 attestation

Recognized as the industry leader in process server management. ProVest leverages industry expertise and technology to manage the service of process
for companies specializing in default law. ProVest will provide stability, soundness and security through financial strength and investments in legal, risk and
compliance. audit. technology and vendor management practices.
Headquartered in Tampa. Florida. ProVest offers nationwide service with offices in 24 locations. ProVest works with some of the most noted and trusted legal
firms. with a goal of continuing to streamline the manner in which documents are served and a focus on the highest level of quality. speed and accuracy. Services
include. but are not limited to: Service of Process for Foreclosure, Credit Collections, HOA/COA. and Insurance Litigation: Home Retention Services; Skip Trace
solutions including Data Services. Heir and Military Searches plus borrowers Verification programs with Investigators on site; Court Services such as Document
Retrieval; Early Stage Delinquency. Signature Verification. and Occupancy Verification.

Nationwide provider with offices/core states including;

Alabama | Arkansas | Arizona | California | Colorado | Florida | Georgia | Idaho | lllinois | Indiana | Louisiana | Maryland | Michigan | Minnesota | Missouri | Mississippi | Nevada

| New Jersey | New Mexico | New York | Ohio | Oklahoma | Oregon | Pennsylvania | South Carolina | Tennessee | Washington | Washington D.C. | Wisconsin | Wyoming

For more information about ProVest, visit our website at www.ProVest.com or email info@ProVest.com

Call us today at 8005873357
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“Development in SubchapterV” continued from Page 1

Given its youth, it is not surprising that the
greatest number of reported decisions interpreting
Subchapter V have discussed the eligibility thresh-
old for a debtor to proceed under the Subchapter.

A common question before these bankruptcy
courts is whether an election to Subchapter V can
be made if the bankruptcy case was pending prior
to the February 19, 2020, effective date. A majority
of the decisions have allowed the election for cases
already pending prior to that date. See I re Bello,
613 B.R. 894 (Bankr. ED MI March 27, 2020); In

re Body Transit, Inc., 613 B.R. 400 (Bankr. ED PA
March 24, 2020); In re Twin Pines, LLC, 2020 Bankr.
LEXIS 1217 (Bankr. D NM April 30, 2020); and In re
Moore Props. of Person Cty., LLC, 2020 Bankr. LEXIS
550 (Bankr. MD NC February 28, 2020).

On the other hand, at least two bankruptcy
courts have ruled to the contrary. In In re Seven
Stars on the Hudson Corp., 2020 Bankr. LEXIS 2106
(Bankr. SD FL August 7, 2020), the bankruptcy
court dismissed the case of a debtor who had filed
before the effective date of Subchapter V. The court
determined that, even if the debtor was eligible
under Subchapter V, he had not complied with 11
U.S.C. § 1188(a), which requires a status conference
within 60 days of the original bankruptcy filing
date, and 11 U.S.C. § 1189(b), which mandates the
filing of a plan of reorganization within 90 days
of that same date. Similarly, the bankruptcy court
in In re Double H Transportation LLC, Case number
19-31830 (Bankr. WD TX March 5, 2020), struck
the debtor’s election to Subchapter V and found
that there was nothing in the Small Business
Reorganization Act of 2019 to give Subchapter V a
retroactive effect, that the late election meant that
the debtor could not comply with the status confer-
ence and plan filing deadlines, and that the election
itself was defective because the debtor failed to
file financial documents required by 11 U.S.C. §§
1116(1) and 1187(a). However, in I re Trepetin, 2020

Bankr. LEXIS 1770 (Bankr. D MD July 7, 2020),

the bankruptcy court allowed an extension of
deadlines to hold a status conference and file a plan
because the debtor did not manipulate the timing
of the filing of the bankruptcy case and no creditor
asserted unfair prejudice from the delay. See also Inn
re Bonert, 2020 Bankr. LEXIS 1783 (Bankr. CD CA
June 3, 2020). Examining another threshold eligi-
bility question, a bankruptcy court in the Eastern
District of Louisiana permitted a debtor to proceed
under Subchapter V although the debtor was not
presently engaged in commercial activities. See In
re Blanchard, 2020 Bankr. LEXIS 1909 (Bankr. ED
LA, July 16, 2020).

Of particular concern to secured mortgage
creditors should be the decision of the Bankruptcy
Court for the Eastern District of New York in In
re Ventura, in which the court, when approving
the election to Subchapter V of a bankruptcy case
pending prior to February 19, 2020, reached into the
substantive rights of parties under the Subchapter
to find that the individual debtor could potentially
“cram down” a residence that the debtor also used
as a bed and breakfast. In re Ventura, 615 B.R. 1
(Bankr. ED NY April 10, 2020) (On appeal. Direct
appeal to 2nd Circuit denied, September 17, 2020).
The Ventura court reasoned that, although the orig-
inal petition was filed before the effective date of
Subchapter V, allowing cram down under 11 U.S.C.
§ 1190(3) would not prejudice any vested rights of
the mortgagee as there had been no bankruptcy
plan confirmed and the nature of the property as
a business property was evident upon the original
bankruptcy filing date. Id. at 15-18. The court also
found that the debtor was not judicially estopped
from asserting that her mortgage debt arose from
commercial or business activities because this
characterization was not at odds with her pre-
election disclosures in her petition and schedules.
Id. at 20-23. Finally, the court made a preliminary
determination that the cramdown provisions of
11 U.S.C. § 1190(3) could apply to her mortgage,

although the mortgage was a purchase money
mortgage used to acquire a property in which the
debtor resided, because the primary purpose of the
property was to be a bed and breakfast business,
although the court reserved final determination
for an evidentiary hearing during which it would
employ a five-factor test to decide whether the
mortgage could be modified. Id. at 23-25. The five
factors are:

1. Were the mortgage proceeds used primarily
to further the debtor’s business interests?

2.Is the property an integral part of the
debtor’s business?

3. The degree to which the specific property is
necessary to run the business;

4. Do customers need to enter the property to
utilize the business?

5. Does the business utilize employees and
other businesses in the area to run its operations?
Id. at 25.

In conclusion, based on the case law discussed
above, bankruptcy courts appear to be applying a
liberal reading of the provisions of Subchapter V
in a manner that favors debtors seeking protection
under its provisions.

CraigRuleis the Managing
Bankruptcy Attorney for Orlans
PC. Rule’s prowess in navigating

/ lenders through Chapter 7 and
Chapter 13 bankruptcy is

unmatched. Rule is regarded as a thought leader on
bankruptcy matters and has authored several articles
published nationally and a contributing author of the
Institute of Continuing Legal Education’s“Handling
Consumer and Small Business Bankruptcies in
Michigan.”Rule is admitted to practice in Michigan,
Massachusetts, New Hampshire, and the District of
Columbia. He has appeared in the bankruptcy courts
in each of those jurisdictions representing creditors
on a wide variety of matters. He serves as a member
of the American Bankruptcy Institute.
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There are substantial monetary sanctions for any
landlord violation of the CDC order.

e California Response (AB 3088): California
tenants financially impacted by the Coronavi-
rus pandemic cannot be evicted for missed rent
payments through January 31, 2021. For rent due
March 1, 2020 to August 31, 2020 (“protected time
period”), tenants need only self-attest to a COVID-
related financial distress. For rent due September 1,
2020 to January 31, 2021 (“transition time period”),
they must also pay 25% of the total rent on or be-
fore January 31, 2021. The bill does not forgive any
rent but restricts the landlord’s remedies to a small
claims action for money damages, which cannot be
filed until on or after March 1, 2021. Tenants may
still be evicted for other just cause such as nuisance,
denial of access, criminal activity, or other material
default.

To qualify for these eviction protections, the
tenant must provide the landlord with a signed
declaration under penalty of perjury, self-attesting
to one or more of the following:

e Loss of income caused by COVID-19

pandemic

e Increased out of pocket expenses related to

performing essential work

e Increased expenses directly related to

pandemic health impact

e Caring for child, elderly, disabled, or sick

family member

e Other reduced income or increased expenses

from COVID

A tenant whose income is below 130% of area
median income is not required to provide any ad-
ditional proof of financial distress.

Landlords were required to give tenants
who missed rent payments during the protected
time period a state-prescribed written notice of
their rights by September 30, 2020. The law also
increases the three-day notice requirement for all
rent defaults during the protected and transition
time periods to 15 days, nullifies earlier-served
three-day notices, and requires landlords to serve

an unsigned declaration of financial distress with

each 15-day notice.

The legislation also increases financial penal-
ties ($1,000 to $2,500) for self-help lockouts despite
a tenant’s financial distress declaration. These
provisions sunset on February 2, 2021.

Finally, AB 3088 places limits on COVID-
related eviction moratoria enacted by cities and
counties. Local moratorium ordinances which end
before January 31, 2021 can remain in effect but
cannot be extended or renewed with an effective
date before February 1, 2021. Repayment of back
rent must start by March 1, 2021 and end by March
1, 2022, which preempts local ordinances that start
repayment periods after March 1, 2021 or tie them
to the end of the emergency.

AB 3088 Small Landlord and Homeowner

Protections

Small landlords unable to collect rent from
tenants with a COVID-related financial distress are
themselves at risk of foreclosure if they default on
their mortgage payments. To alleviate that risk, AB
3088 places additional burdens on servicers whose
loans are secured by certain rental properties.
Existing borrower protections under California’s
Homeowner Bill of Rights now extend to “small
landlords.” Small landlords are quantified as one
or more individuals who own no more than three
residential properties. These properties must
contain no more than four dwelling units, occupied
by a tenant under an arms-length lease entered be-
fore, and in effect on, March 4, 2020. Protect small
landlords must be unable to pay rent due to a re-
duction in income resulting from COVID-19. Mort-
gage servicers must expand their pre-foreclosure
contact and due-diligence procedures and their
single point of contact and dual tracking policies
to include such properties. These protections also
impact the Notice of Default compliance declara-
tion, but sunset on January 1, 2023, when the law’s
scope reverts to “owner-occupied” properties only.

In addition, AB 3088 adds provisions to the
Civil Code (secs. 3273.01 to 3273.16) relating to
forbearance and post-forbearance loss mitigation

requests by homeowners and “small landlords”
impacted by a COVID-related financial hardship.
Mortgage servicers must respond by written notice
to a forbearance request made between September
1,2020 and April 1, 2021 (the “effective time pe-
riod”) by borrowers who were current on payments
as of February 1, 2020. If the mortgage servicer de-
nies a forbearance request for a curable defect (e.g.,
incomplete application, missing information), then
the denial notice must specifically identify the cur-
able defect and provide the borrower with 21 days
to cure the defect. The mortgage servicer must also
respond to any revised request received during the
21-day timeframe not later than five business days
after receipt. Small servicers must attach a copy of
the denial notice to their NOD compliance declara-
tion, and state whether forbearance was or was not
subsequently provided. These requirements do not
apply to a mortgage servicer of a federally backed
mortgage who complies with forbearance provi-
sions of the CARES Act or to mortgage servicer
of a non-federally backed mortgage that provides
forbearance consistent with the requirements of the
CARES Act on federally backed mortgages.
Mortgage servicers must comply with appli-
cable federal agency guidance regarding post-for-
bearance loss mitigation options. As with forbear-
ance requests, there are safe harbor exemptions for
mortgage servicers who comply with the CARES
Act on federally backed mortgages and with
consistent post-forbearance loss mitigation options
on non-federally backed mortgages. Mortgage ser-
vicers must offer a post-forbearance loss mitigation
option that is consistent with their contractual or
other authority and must communicate with bor-
rowers about forbearance and post-forbearance loss
mitigation options in their preferred language.
Lastly, AB 3088 creates a private right of action
for borrowers harmed by a material violation of
these forbearance and post-forbearance require-
ments to sue for injunctive relief or damages. A
court may award attorney’s fees and costs to a
borrower who obtains injunctive relief against a

“Caltfornia” continued onPage 10
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Kivell, Rayment and
Francis, P.C.
918.254.0626
kivell.com

Lamun Mock
Cunnyngham & Davis
405.840.5900
lamunmock.com

The Mortgage Law Firm
619465.8200
mtglawfirm.com

Hladik, Onorato &
Federman, LLP
215.855.9521
hoflawgroup.com

Powers Kirn &
Associates, LLC
856.802.1000
powerskirn.com

Richard M. Squire
& Associates, LLC
215.886.8790
squirelaw.com

Shapiro & DeNardo, L.L.C.

610.278.6800
shapiroanddenardo.com

PUERTORICO
HMB LAW GROUP
787.2494440
hmblawgroup.com

Martinez & Torres Law
Offices, P.S.C.
787767.8244
martineztorreslaw.com

[SOUTH CAROLINA

Bell Carrington & Price, LLC
803.509.5078
bellcarrington.com

Finkel Law Firm, LLC
803.765.2935;
843.577.5460

finkellaw.com

Riley Pope & Laney, LLC
803.799.9993

rplfirm.com

TENNESSEE

Mackie Wolf Zientz & Mann
615.238.3625
mwzmlaw.com

Cruikshank Ersin, LLC
770.884.8184
cruikshankersin.com

Richard B, Maner, P.C.
404.252.6385
rbmlegal.com

Padgett Law Group
850422.2520
padgettlawgroup.com

IEE
BDF Law Group

972.386.5040
bdfgroup.com

Bonial & Associates P.C.
972.643.6698
bonialpc.com

McCarthy Holthus, LLP
877.369.6122
mccarthyholthus.com

UTAH
Scalley Reading Bates

Hansen & Rasmussen, P.C.

801.531.7870
scalleyreading.com

VERMONT

Schiller, Knapp, Lefkowitz
& Hertzel, LLP
518.786.9069
schillerknapp.com

VIRGINIA
Samuel I. White, P.C.
757490.9284
cquarles@siwpc.com
siwpc.net

Shapiro & Brown, LLP
703449.5800
shapiroandbrown.com

Houser LLP
206.596.7838
houser-law.com

|ASSOCIATE MEMBER (EXECUTIVE) |
e 0

SOLUTIONS
Hello Solutions
727403.5900
hellosolutions.com

@=ROEC
Managing The Process of ;ervice”
ProVest

813.877.2844, ext. 1424

provest.us

a360inc
248432.9360
a360inc.com

Baker Donelson
404.589.3408
bakerdonelson.com

Firefly Legal
708.326.1410
fireflylegal.com

Global Strategic Business
Processing Solutions
212.260.8813
globalstrategic.com

/ASSOCIATE MEMBER (SUPPORTER)|
Independence Title
5124544500
independencetitle.com

ServiceLink
800.777.8759
svclnk.com
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sale, including a temporary restraining order, or
any other relief.
SB 1079 Post-Sale Overbidding; Civil Fines

on Vacant Properties
This legislation targets three perceived prob-

lems caused by the last foreclosure crisis:

1. A significant decline in homeownership, and
aresulting rise in renter-occupied housing units
owned by private investment firms and corporate
landlords;

2. Anincrease in vacant residential proper-
ties that decrease the available housing stock, and
depress property values, and

3. An increase in unmaintained properties,
causing community blight, and driving adjacent
property values down further still.

The legislative solution creates an elaborate
post-sale overbidding process giving eligible
parties, (i.e., tenant buyers, prospective owner-
occupants, non-profit affordable housing providers,
community land trusts, limited-equity housing
cooperatives, and public entities) up to 45 days to
match or exceed the last and highest bid at public
auction. An eligible party may submit a bid or serve
a non-binding written notice of intent to bid by
certified mail or overnight delivery within 15 days
of the sale date and must consummate the transac-
tion within the 45-day timeframe by tendering the
bid by cashier’s check or other certified funds and
an affidavit that the bidder is an eligible party. The
bill extends the timeframe to record a Trustee’s
Deed Upon Sale and retroactively perfect title up to
48 days after the sale. Trustees will now be required

to navigate a complex post-sale procedure that

will likely discourage competitive bidding, extend
foreclosure timeframes, delay the finality of sales,
and invite legal challenges by interested parties, all
with no additional compensation. The legislation
is scheduled to sunset after five years (January 1,
2026).

SB 1079 also mandates a new “Notice to Ten-
ant” disclosure in the Notice of Trustee’s Sale to in-
form eligible tenant buyers that they can purchase
the property by matching the last and highest bid at
public auction and what steps they must follow to
exercise this right.

Finally, the bill increases the maximum civil
fines for failure to maintain vacant residential prop-
erties purchased or acquired at foreclosure sale to
$2,000 per day for the first 30 days and up to $5,000
per day thereafter. The bill requires governmental
entities to give written notice of alleged viola-
tions, including a detailed description of property
conditions, and of its intent to assess civil fines
unless the owner begins corrective action not less
than 14 days after the date of the written notice.
The 14-day time period may be extended up to 10
days to clarify the corrective action required, but
work must be completed within 16 business days
thereafter to avoid civil fines. SB 1148 Publication

Charges;

DNMS Filing Fees
This legislation aims to lower newspaper pub-

lication charges in cities where there was no real
price competition among newspapers of general
circulation by expanding the geographic area in

which trustees may publish Notices of Trustee’s

Sale. The United Trustee’s Association sponsored
the bill in response to price-gouging by newspa-
pers with effective monopoly advertising charges
in some cities, which drove up the cost for lenders,
trustees, and homeowners.

SB 1148 also eliminates first appearance filing
fees for trustees sued as nominal defendants in
litigation between borrowers and lenders. State
law allows the trustee to file a declaration of non-
monetary status to avoid the burden and expense
of actively participating in the litigation, but many
jurisdictions currently charge the trustee a non-
recoverable filing fee of $435.

Servicers will need to consult with both local
counsel and property preservation vendors to en-
sure compliance with the new laws. It is important
that servicers have policies and procedures in place
to address these changes now while foreclosure
volumes are low, as it will be difficult to implement

once moratoriums end and volumes increase.

Edward A. Treder is managing
partner of Barrett Daffin Frappier
Treder & Weiss, LLP with offices in
California, Nevada, and Arizona.
Treder practices law at the trial and

appellate levels in all California state and federal
courts with an AV Preeminent Peer-Review Rating
for Legal Ability and General Ethical Standards and
36 years’ experience handling default servicing legal
matters, including foreclosures, civil litigation,
bankruptcy matters, evictions, title curative actions,
surplus funds, receivership cases, legislative affairs,

and administrative hearings.
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States:Florida

FLORIDA DCA REVERSES
FORECLOSURE DISMISSAL

By:RoyDiaz, DiazAnselmo Ll’dl}erﬂ

Earlier this month the Fourth DCA of Florida
reversed a circuit court’s dismissal of Lakeview
Loan Servicing, LLC’s (“Lakeview” or “the Bank”)
foreclosure complaint. Lakeview Loan Servicing v.
Walcott-Barr!l. The DCA found the Bank presented
sufficient evidence to show it complied with per-
tinent HUD regulations, specifically § 203.604(d),
so dismissal based on failure to satisfy conditions
precedent was inappropriate.

The court’s opinion (and the concurring opin-
ion written by Judge Gross) includ ed considerable
discussion of the Court’s recent PennyMac decision
wherein the Court distinguished HUD require-
ments from other statutory conditions precedent.
(citing and quoting PennyMac Loan Services LLC
v. Ustarez) In PennyMac, the Court explained if
the note or mortgage incorporated HUD regula-
tions then “the lender ‘contractually agreed to
self-impose the HUD regulation on itself before. ..
foreclosing...,” but the Court distinguished that
obligation from a condition precedent. Judge Gross
vehemently disagreed with this characterization
noting it was a distinction without a difference, but
his concurring opinion elaborating on the issue is
outside the scope of this article.

In Walcott-Barr, the borrowers’ loan documents
incorporated references to HUD thereby making
compliance with HUD regulations a “contrac-
tual pre-condition to foreclosure.” In response to

Lakeview’s foreclosure complaint, the borrow-

ers (“Walcotts” or “Borrowers”) asserted as an
affirmative defense that the Bank failed to comply
with the face-to-face meeting requirement of §
203.604(d). Under that section, the mortgagor was
required to conduct a face-to-face interview with
the borrowers within three months of default or
“make a reasonable effort” to do so. To be consid-
ered “reasonable,” according to HUD, Lakeview
had to send at least one certified letter to the bor-
rower requesting a meeting and take at least one
trip to the mortgaged property.”

At trial, the Bank presented testimonial evi-
dence that it mailed out a letter via certified mail
requesting a face-to-face meeting with the borrow-
ers. The witness confirmed the letter was addressed
to the borrowers at the property address and the
witness provided the “USPS certified mail tracking
number.” The Bank introduced a copy of the letter
into evidence but not the “return receipt” card. The
trial court found Lakeview “presented sufficient
circumstantial evidence that a representative tried
to personally meet the Borrowers;” however, it
also found “the omission of a return receipt from
the USPS [was] fatal” to the Bank’s case. The court
entered judgment for the Borrowers and dismissed
the case. Lakeview appealed that order.

On appeal, the Fourth DCA disagreed with
the lower court’s conclusion that the absence of the
return receipt card rendered Lakeview’s evidence

deficient. The Court analyzed the plain language

of the statute which stated in pertinent part that
“the reasonable effort [to conduct a face-to-face
meeting] ‘shall consist ... of one letter sent to the
mortgagor certified by the Postal Service as having
been dispatched.” The Court expounded that the
term “certify” meant to “...attest to as being true
...” and the word “dispatch” meant “... the act of
sending off ...”

Based on the plain language of the statute, the
Court concluded Lakeview’s witness testimony
(1) identifying the letter requesting a face-to-face
meeting, (2) confirming the letter was sent to the
Borrowers’ at the property address via USPS certi-
fied mail, and (3) providing the tracking number
“was sufficient to establish [the Bank made] a ‘rea-
sonable” effort’ under 24 C.E.R. § 203.604(d).” The
Court elaborated that compliance with the face-to-
face meeting was not limited to “introduction of
the USPS green card.” The Court also looked to an
analogous Illinois case where that court found the
bank’s failure to produce the “USPS proof” of mail-
ing “did not bar foreclosure because it was a ‘tech-
nical defect” that did not prejudice the borrower.

The Court reversed the order of dismissal
and remanded the matter for further proceedings

consistent with its findings.

RoyDiaz is the shareholder of
Diaz, Anselmo Lindberg, PA.in
Fort Lauderdale, Florida. Diaz
has been a member of the
Florida Bar since 1988,

concentrating his practice in the areas of real estate,

litigation, and bankruptcy. For over 20 years, he has
represented lenders, servicers of both conventional
and GSE loans, private investors, and real estate
developers, with an emphasis on the mortgage

servicing industry.
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States: Illinois

ILLINOIS SINGLE REFILING
RULE-NEW TWIST

By: Lauren Riddick, Codilis &Associates

Illinois” single refiling rule just received
another twist to its already long chain of legal
interpretations. The rule, at its heart, permits only
one refiling of a claim, even if a party’s actual time
to file suit hasn’t yet run out. In other words, if a
plaintiff voluntarily dismisses their action, they are
only permitted to bring that same cause of action
one more time. Much more complex, however, is
what constitutes the “same cause of action” in this
context, especially when dealing with defaulted
loans.

A contractual “cause of action,” or lawsuit,
must be centered around a default or a “wrong”—a
missed obligation or a failure to meet some duty
that damages another. As servicers and lenders
are well-aware, mortgage loans typically require
ongoing monthly payments. So, if a loan contract
is entered into in January, but payment stops in
February, then the loan has been defaulted and the
lender can file a foreclosure complaint alleging the
February default.

Notwithstanding, assuming payment isn’t ever
made, that missed February installment certainly

isn’t the only missed contractual payment, as each

month after February is still owed up until maturi-
ty. Therefore, each month following February could
be viewed as a separate “default”—with February
simply being the earliest that occurred. Moreover,
loans usually include numerous promises from the
borrower regarding the property itself—such as
the promise to pay property taxes and insurance—
which potentially constitute additional separate
“defaults.”

Historically though, these distinctions have
largely been ignored, with courts treating a
mortgage loan default as seemingly a one-time
issue. The fact that lenders typically must accelerate
principal and interest payments into one lump sum
owed upon default merely complicates matters
further—as it can be argued that the accelerated
balance is being sought, not the individual missed
month, with later filed complaints seeking that
same accelerated balance.

Recently, however, in Wilmington Sav. Fund
Soc’y v. Barrera, 2020 IL App (2d) 190883, the
Second District Appellate Court provided an im-
portant holding and an encouraging analysis.

The lender had filed three earlier complaints,

each based on missed payments and each dis-
missed prior to judgment, before filing its fourth
complaint alleging only the failure to pay property
taxes and insurance. The lender began by conced-
ing that the acceleration of principal and interest
prevented a separate foreclosure every time a
mortgagor missed a monthly payment but argued
that the taxes sought fell after the dismissal of the
third complaint, and therefore couldn’t have been
part of any of the prior actions.

Contrastingly, the mortgagors argued that all
the complaints “arose from a single group of opera-
tive facts” and were therefore barred by the single
refiling rule—as the Court paraphrased, “that
dismissals of two suits on a note ‘use up’ that note
under the single refiling rule.” Id. at P12 and P30.

The Court, however, starkly disagreed, find-
ing that the failure to pay later accruing taxes and
insurance constituted “new defaults” that were not
barred by the single refiling rule, and stating that
“no equivalent of acceleration of a note exists for tax
and mortgage payments.” Id. at P14. Therefore, the
lender could collect for those tax amounts falling
after the last complaint dismissal, as well as those
amounts falling during the interim of earlier cases
(i.e., postdating one and predating another.)

Notably though, the Court went on to state
that Illinois’ current case law did not hold that “if
alender were to sue on a note twice, both times
seeking only the arrearage, [that] further suits on
the note were barred,” without detailing exactly
what that meant. Id. at P30. Interestingly, what was
not before the Court, and therefore not specifically
answered, was whether the acceleration of princi-
pal and interest payments would, in fact, prevent a
future payment related default.

For the time being, it appears that lenders can
at least seek a portion of the amounts owed—fu-
ture accruing taxes and insurance—if two prior
complaints happen to be unsuccessful, and that
suits for additional amounts owed might be able to

proceed, if correctly drafted.

LaurenRiddick specializes in
contested foreclosures, condo-
minium disputes, and title matters.
Riddick joined the firm in August
2013. Prior to joining the firm, she

was an Adjunct Professor of Law with several
colleges and served as the Compliance Attorney for a
large broker-dealer in Florida. Riddick is a member of
the Illinois and Florida Bar Associations. She received
her Juris Doctor in 2001 from the University of Florida
Levin College of Law, and her Bachelor of Science in

1998 from the University of Florida.
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SAVE THE DATE

THE FIVE STAR INSTITUTE
PROUDLY PRESENTS OUR ANNUAL

SINGLE-
FAMILY
RENTAL

SUMMIT

MARCH 24-75, 2071
FOUR SEASONS [AS
COLINAS & VIRTUAL HUB

Single-family rentals comprise one-third of U.S. rental
properties, and with 12 million properties on the market
and many more in demand, the time is NOW to level-
up your investment strategies. Join us either online

or in-person on March 24 - March 25 as we discuss
opportunities and strategies in the SFR marketplace.

- : TOLEARN MUR.E, VISIT
SingieFamilyRemalSummit com
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THE LEADING FIRMS.

THE ULTIMATE RESOURCE.

THE 2021 BLACK BOOK.

BLAGKBOOKZ0]

Showecasing the financial servicing sector’s most-watched law firms from across the
country, the DS News Black Book is the lending and servicing executive’s go-to resource
for all their legal-searching needs, replete with detailed photo profiles and user-friendly
text listings organized by state.
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EXPOSURE

» Mailed to thousands of
lenders, servicers, GSEs,
and vendor managers

» Featured at the Spring 2021
Legal League 100 Servicer
Summit

» Featured at the 2021 Five
Star Conference and Expo

» Year-long shelf life

» Distributed at the National
Mortgage Servicing
Conference & Expo

» Distributed at the 2021 Five
Star Government Forum

» Provided to National
Mortgage Servicing
Association members at
their annual meeting

PHOTO PROFILE
SPECIFICATIONS

Please contact your DS News
representative with your
availability for a one-hour
photo shoot. Photos come
courtesy of DS News

RATES

Text listing—$350

Includes contact information
and lists your services in the
directory section of the 2021 DS
News Black Book edition and on
DSNewsBlackBook.com.

One-Page Photo Profile—$3,240

(Maximum six individuals)

»  One-page photo profile in
the Black Book

» One-page photo profile on
DSNewsBlackBook.com

» Text listing in directory
section of the Black Book

» Text listing on
DSNewsBlackBook.com

TWO-PAGE PHOTO

PROFILE-$5,640

(Maximum 12 individuals)

» Two-page photo spread in
the 2021 DS News Black
Book edition

» Two-page photo spread on
DSNewsBlackBook.com

» Text listing in directory
section of the Black Book

» Text listing on
DSNewsBlackBook.com

DS News’ Top 25 Women of Law
Black Book is proud to present the third annual Top 25 Women of Law. An exclusive guide-within-a-guide, this first-
of-its-kind section will feature a select group of women attorneys who epitomize excellence in the mortgage legal
services space. Have a woman in your firm who fits perfectly? Contact us right away to ensure she gets the kudos
she deserves. Rates: 1/3-page photo profile—$1,530

For more information, please contact Rachel Willams at 214.525.6748 or Rachel. Willams@TheFiveStar.com.
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Member Highlights

A360 ACQUIRES
EXPRESS NOTARY
SERVICES

a360inc, a
portfolio company

= « . of Knox Capital
a360inc and a technr())logy
and outsourcing
solutions provider
to the legal and financial services in-
dustries, announced the acquisition of
Express Notary Services (ENS), a national
notary and signing services provider
based out of Irvine, California. Founded
in 2003, Express Notary Services pro-
vides national notarization and signing
services and is one of the larger indepen-
dent service providers to the real estate
and legal marketplaces. ENS’s advanced
CloseClear signing technology platform
allows clients to fulfill their signing
needs directly through the platform in a
self-service model or through a variety
of full-service options including vendor
management, training, placement, docu-
ment quality control, and a multitude of

reporting capabilities.

BDF LAW GROUP
ANNOUNCES
ORGANIZATIONAL
PROMOTIONS

Ryan Bourgeois
is expanding his
role to include
Compliance Officer.
Having been with
the firm since 2006

and a Partner since 2014, Bourgeois is

a frequent contributor and speaker on
industry issues, currently serving on

the Legal League 100 Advisory Coun-
cil. Jaymie Frappier is being promoted

to serve as the firm’s Communications
Director. Since joining the firm in 2017,
Frappier has steadily expanded her role
within the Compliance department

and is well-versed in all aspects of firm
operations as she assumes her new role
as Communications Director. Jorge Rios-
Jimenez is expanding his role to include
management of Foreclosure Operations
across all firm states. Rios-Jimenez joined
the firm in 2014 as part of CA Foreclosure
Operations. His expertise and leadership
position the firm’s foreclosure opera-
tions for growth in the future. Robert D.
Forster, I, Managing Partner of the BDF
Law Group, said, “I'm excited to an-
nounce these management promotions.
The strategic review of the organizational
structure and natural promotion of such
highly qualified team members is a dis-
tinct pleasure as we continue to position
ourselves to handle the regulatory and
legal issues faced by the firm and indus-

try as a whole.”

LINDA ORLANS
SELECTED TO SERVE
ON STATE'S ATTORNEY
DISCIPLINE BOARD

The founder of
Orlans PC in Troy,
Michigan, Linda
Orlans, has been
selected by the
Michigan Supreme
Court to serve on the state’s Attorney
Discipline Board (ADB). She is one of six
lawyers appointed for a three-year term.
The board is responsible for reviewing
allegations of misconduct of lawyers. “It
is a great honor to serve as a member of
the ADB. I look forward to working with
the esteemed members of the Board to
assure the standards of our profession are
maintained at the highest ethical level,”
said Orlans, who founded the multi-state
law firm focused on real estate law. She
also has founded or acquired numerous
companies in the legal, real estate, and
title industries.

INDEPENDENCE
TITLE ANNOUNCES
PROMOTION

Jennifer Hunter
has been promoted
to Escrow Officer
at Independence
Title’s Bee Caves
office. She has been
working with In-
dependence Title and the Phyllis Ander-
son Team for about seven years and has
been performing back-up and courtesy
closings for more than a year. She says,
“Coming to Independence Title was the
best career move I've ever made. I love it,
this is my destination career!”
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LEADERSHIP.
ADVOCACY.
EDUCATION.

The Legal League 100 is a leading force
for industry standards, market research,
and policy change. In a time of industry
transition, the Legal League 100 stands
committed to supporting the mortgage
servicing industry through education,
communication, relationship
development, and advisory services.

For more information regarding joining
the Legal League 100, please contact
Rachel Williams 214.525.6748 or

Rachel Williams@TheFiveStar.com
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